Court of Appeals of Georgia
October 15, 2015

TO:  Mr. Demetruis Carter, GDC1202606, Valdosta State Prison, Post Office Box 310,
Valdosta, Georgia 31603

RE: A14D0074. Demetruis Carter v. Georgia Public Defender Standard Council

CHECK RETURN
a Your check number in the amount of written on the account of your firm
for the filing fee in is enclosed. Please be advised that this

Court is returning your check since the filing fee was already paid by

C STATUS - DISPOSED

The above referenced appeal is the only case in your name in this Court. The
Discretionary Application was docketed in this Court on October 4,2013. The case
was dismissed on November 1,2013. I have enclosed a copy of the dismissal order
for your review.

CASE STATUS - PENDING

a The above referenced appeal is pending in your name before this Court. The appeal was
docketed inthe  Term and a decision must be rendered by the Court by the end of the
Term which ends on or around

APPLICATION FOR PERMISSION TO APPEAL A PROBATION REVOCATION

0O To appeal a probation revocation, you will need to file a Discretionary Application with this
Court. Rule 31 of the Rules of the Court of Appeals of Georgia describes a Discretionary
Application and the items you would need to include with your application.

A Discretionary Application must be filed within 30 days of the stamped filed date on the
order that you are appealing and the application must be accompanied by a proper Certificate
of Service and a pauper’s affidavit or the $80.00 filing fee. You must also comply with all
the other applicable rules of Court regarding filing with the Court of Appeals of Georgia.

Enclosed, please find a copy of the Rules of the Court of Appeals for your review.

For Additional information, please go to the Court’s website at: www.gaappeals.us




Court of Appeals
of the State of Georgia

ATLANTA, November 01, 2013

The Court of Appeals hereby passes the following order:

A14D0074. DEMETRIUS CARTER v. GEORGIA PUBLIC DEFENDER
STANDARDS COUNCIL, et al.

Demetrius Carter attempted to file a civil action against the Georgia Public
Defender Standards Council, his public defender, and that attorney’s supervisor. On
April 11, 2013, the trial court denied filing pursuant to OCGA § 9-15-2 (d),
concluding that Carter’s proposed complaint showed a complete absence of any
justiciable law or fact. On October 4, 2013, Carter filed this application for
discretionary appeal.’

We lack jurisdiction because this application is untimely. An application for
discretionary appeal must be filed within 30 days of the entry of the order or
judgment to be appealed. See OCGA § 5-6-35 (d). The requirements of OCGA § 5-
6-35 are jurisdictional, and this Court cannot accept an application for appeal not
made in compliance therewith. See Boyle v. State, 190 Ga. App. 734 (380 SE2d 57)
(1989). Carter filed his application 176 days after entry of the order he seeks to
appeal. Therefore, his application is untimely, and it is hereby DISMISSED for lack

of jurisdiction.

' Carter attempted to file his application on an earlier date, but it was not
accepted for filing because it was missing a certificate of service.




Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta, 11/01/2013

I certify that the above is a true extract from

the minutes of the Court of Appeals of Georgia.
Witness my signature and the seal of said court

hereto affixed the day and year last above written.

,egfgsz/(w & Gillbw  Clerk.




October 2 2015

@;eorana Cour+ 01t on’atib / g,/; -
47 Trmrl'v Ave S \n/ ( ’::/
Suite 50! 7/~ '\:_.
Atlanta, Ga. 30334 | [/ —

A 5 -

Dear Clerk of the Gcorgia Court ot Appeals, -

I‘am Wri+'+l'ﬂf} (VI<RT abm\+ S0iMe iﬁs’uc’& +h<x+ I‘n lr\av’c

). T did file +hree (3) Notice of Aor)eqls But Htev all

Der+am to Enumeration of Ermr (Z amp( 3) o *H’\!;

Appe llant’s Brief, 50 Appeal® 2015 APO 5002 2015 APO
5005 and 2015 APOSpi0 are one Case not three,

2. T'm H\dla'ﬂrl“" Defendant and cannct pay the cost ot

to prcpare a _recoerd on preql as_sed ou+ in 0.C. G A3

15- b -1 Ce) (D, a proper In Forma Pauperis will follow

this No'“h'ce and Ap?&“en“l’ Bria{:.

| 3. The Apvauan‘}s Brict may be W

the De{%e-\da.xi- had Ju<t recieved +Hr all ‘H'\rc:ci (3) T.nd X

‘fo RCC,Ord on Scfnftmbe»" fll 20 §+_?_«)_&c:EQﬂd ADDe“mn‘f'

xtensiovw Yo Covec 'H\omf douls

ADD:;IL@_!\_}__\;/Ou‘A l kc ‘l'o "H\ank ‘H\C Cuurj’ +or an\) COV\ mlcr~

+IOV\ the Court may awc te my 1SS ues

Sincerely

Lomid C:zrﬁlf,.

Demeteunis Cactec, 6.DcHizo2600b

Valdocta State Pricon

Po.Bsx 310

Valdosta, Ga. 31603
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COURT OF APPEALS OF GEORGIAZ:
STATE OF GEORGIA

DEMETRUIS CARTER,
Appzliant s

2015 BPo5ep7 17
VvV S. 2015 APD5SppS
2015 RPPSOLO

STATE OE GEORGIA
App-e“ec £5)

BRIEF oF APPELLANT

FPart |, Proc.ecd{nes Below
A Clay+on Caun-i-\/ Gr Superier Court Grand Jury indict+-
ed Appellont  07/i15/69 ., 15-18 +or Armed Robhery (Count 1),

Aggravated Assault (Zount 2 and 3 L Possession of o Firearm
during Commission of certain Crimes (Count 4),Criminal use
of an Article with an altered ITdendilication Mark (Count S,
Carrying a Concealed Weapon (Count L)y Vielation cd Gesrgra
Controlled Substance Act (Count ). Possc 4sion of Fircarm
by Convicted Felon (Count 8)on 61/t65/c0a [LR. at 15-18]

On 10£k%1 09 in a Negotiated Plea. Appellant Plea Luilty to
(Lount 1) Armed Robbery, (Ceunt 3) Aggravated Mssault, (Count 5)

Criminal nse ofan Article with an altered Ldentification Murk,

L Count 1) Viclation of ’C—itargvua Controlled Substance Act and

D - 0. n




(8 Count B) Posse ssion of Fircarm by Felon. The Court Sen-

tenced Appellant +o Ten (10) years on (Count |) Armed Robbery,
Ten L10) years on (Count 3) Assawlt kggravated, Twelve (12)

Mév&ks on (Count 5) Criminal use of an Article with an
Adered Tdentification Mark, Twelve (12) Months on (Count
1) Vislatien of Ceergia Controll Substance het. Twelve

(12) Months on (Count ) Pogscssion of Firzarm by Felen.
The 'Pa\\ow'tns Count s were NOLLE PRAESSED. (Count2) Ass-
ault Aggeavated. (Count ) Weapon - Posscssion of during
o Ceime. (Count b) Weapon - Carryimg Concealed. Guilly

Plea / Sentence Transcrip% was not made apart of the

Index 46 Record (Wlm\/),

hppellant Filed o Motion for Out-ot-Time Pppeal
ond Withdrawal of Guilty Plea on 04/15/ i4 TR at u3-11¢ ]
the Court denied +he Motion in an ORDER ON MOTION
filed on 01712715 LR ot W4l

Appellant Filed o Mokion to Cos;rca'i‘ Veid Sentence
on 03709115 Filing was net made apart ot this Index to

Recerd.




hppellant filed a Response Yo State's Response to hpp-

eland's Motion 40 Correct Noid Sentence on 07731715 LR,
at 125 - llﬁ-].Thz Courty GRANTED in par+ and DENIED in

par+ the Appellant< Motioan Yo Correct Void Sentence on

08 /ob/ 1S CR. ot 1241

PART I T
ENUMERRATION OF ERRoOR

The +rial court erred in DENYING APPELLANTS
MOTION FOR OUT- OF - TIME APPEARL and WITHDRAW-

AL oF GUILTYHE PLEA.
IT.

THE TRIAL COURY ERRED IN AMENDING APPELLANT
$ SENTENCE AND DENYING IN PART APPELLANT'S
MOTION T6 CORRECT VOLD SENTENCE.

IIT.
THE TRIAL CoURT ERRED BY FAILING TO KE-

TURN THE APPELLANT Te THLE TRIAL CCuRT FoR
RESENTENCING.

PART ITTT




ARCUMENT AND CITATION OF AUTHORITIES

hn Oud- of - Time Appeal is occasionally apprepriate
were wherey due 4o ineffective assictance of cownsel,
no Appeal has been taKens however. an Rppeal will lie From
a judament entered on a Guilty Plea only ¥ the i55ue on
Appeal can be resclved by tacts appearing \n the record.

Browwn v. State, 290 Ga. bS58 (100L), Sanders v. State 232 Ga. heo.

App.83u (2006) The mere passage of +ime dees not pre-
CIUA"& a At\ge?\éiai’\'\" ‘FTDW\ Puréuihg an OM‘&"O“X"T\.Mt App’
eal. Hud son v. 5.+a+e, 218 Ga. 409 (2004)

L.

THE TRIAL COURT ERRED I N DENYING APPELLANT
S MOTION FOR DUT-0F-TIME APPEAL AND
WITHDRAWAL oF GurLTY PLEAR.

Appellant argues that he is entitled +o an Out- of - Time
Appzal aund the Withdrawal of his Guilty Plea due 4o inePPec
tive assistance eof Counsel, By Public Defender Willie &. Da-
ves Jr. coercing Appellant 46 Plead Guilty to a “void® conv-
iction and Sentzvnce due o a Merger issuc a violation of
DL G A SIE-1-T () Curtis v. State. 215 Ga. 51 (2002)
Nazario v. State. 263 Go HSD [ 2613) Drinkard v. Walker.




281 Ga. 20 (2006) and entitled by Right +o Withdraw the '

GuiH—y Plea upon Vacation oFf the Conviction and Sentence

amc] I:)apora rtéf;ti-LeV\c'ian Or NEW 5:»’\-@»:»«6& is pmnaunced

Kaiser v. State, 285 Ga. hpp. 63 (2067) and Cluz v. State,

113 Ga. Rpp. 672 (2005)
IT.
Under D.C.6.A.%1T-10- | (F) A 6:V\‘i’t‘:\/\cimg cour¥ has
the Jurisdiction. Power and Authority to Medify a
Sentence within Cne year of the date upen which the

Sentecnoe s "wnpusezj‘ or within 120 Aa\/S ofter n:cc’,{p"}’

by 4”\-&. Stm?‘-cmcing Cour“’ O'L "H'\zi r-&mi*\"w?uxr upow o‘-f—'{:'

Tmance 043 H’\ﬂJ\Jdi\@ﬁ a*p*"r:r c\?rec-y Appml w\v\'\c\nv

ever 15 later Jones v. S4ote. 279 Ga 669 (2004) Creen

V. State. 213 (oo Rpp. 54 (1005)

THE TRIAL CouRT ERRED BY AMENDING APPLL-

ANT's SENTENCE AFTER THE TERM OF CourT
HAS EXPIRED NUNc PRO TUNc

Appeil:;.n';\' argues +’ho.+ the +rial court had we TJurisdic-
+ion 4o Amend NUNC PRO TUNC the Appellants sentence

9.—‘1.‘ "’) n'ﬁa




on 07/i%/15 atter the term of Court had expired, where

over 5 years has PaSSﬁA since the +rial court pronounc-

ed the érig"mal Sentence on € 10/0%7/09.

The Conrt of Appeals of Georgia. Ruled in Hall v. 9kt

£. 24] Ga. Bpp. £4a (2605 that the +rial courd in that
case erred by denving the defendants Motion to Vacate
the delendants Amended Sentence as the trial courd
had ne Jurisdiction +0 Amend the defendant’s sentence,
Since. at the time i+ was undertaken, over +wo years
haci paSéz:A Since the szutence was @rigjmalw pPrencunced,

+hugs under D.C.G. A3 1T-10-1 () therz Was ne Jurigdie-

tion Yo Amend the sentence. See: Cop_e\amc\ V. State. 264

Ca. App. 905 (2003)

Furthermerz, a _v::»vizl Sentence 15 hot a clerical
error +o whereas the +rial court could have Corrected
o make the record Speak +he +ruth. The +rial court
Could have Merged (Count 1 and 3) of the Indictment
when i+ NOLLE PRCSSE (Count 2.4 and 6) of +he Tn-
dictment therefore the failure of $he +rial court to

Mtrgﬁ the Counts was a« Tudicial errer See,




In the interest of H. L W.. 24y Ca. App. 499,499 (2600)
The Qcmcral rule is +hat NUNC PRO TUNC entries are
proper to correct clerical errors but net Tudizial errors.

T +is stated i the case of Bosson v. Bossen. 2123 Ga.

259 (1967) +hat. A void Juc\ﬁvv\fn‘\' cannct be Amended,
theretore in the present case the NuNC PRO TUNC. 64
ORDER &F jm\\/ 13, 2615 15 Noid and of no effest.

Pelf\dff%ra ss v. DuKe. 1497 Ga. 16 (11 IT\‘Wri%h% v. Broo

m_ . 43 Ga. Rpp. 2L4 (1931)

I IT.
Georgia Constitutien. Article. Iy Section. |, Para-
graapi'\ 12, Ria_h+ to the Courts Neo persom shall be

o\epriv::c] o-p "Hf\c ris\'\"h' ‘h’:x perSc Cuvte ar-alc-siemd " &i‘\'\‘\cr
n PCF50V\ or b\/ 173% a++&rnc\/. ‘Hr\a+ Pers‘-ov\‘s own Cawns€

In any of the Courts in +his 9tate.

THE TRIAL CouRT ERRED BY NOT RETUVRNING APP-

ELLANT TO THE TRIAL CourtT ForR RESENTENC-
ING

I.

... .= ' n




Appellant argues +that he was and is entitled 4o be
present at any rescntencing hearing and sheuld have
been present on July 13,2013 when the trial court Amen-
ded Appellant sentence NUNC PROTUNC and that hssista-
nt Public Defender Willie 6. Davis Jr. had been +erminated
off Appellant's case since hpril 05, 200 and could not
have repre<entzd Pppellant on July 13, 2015,

ITn Williams v. Rickedts. 234 Ga. 7L (1415) i+ states:

In o "r\’ear{ng "glor' rr:SwH'z:nc}v'\g where -Hme Pri SONEY WOoW-
Id have Substantial E"\a\r&é, the prisoner sheuld be
anow:f_c:\ '\‘o bc P\’eé'tf‘r’l‘\' N '-H'\-e -'%}"r\?u“ Court -F.:ar’ \‘ﬂ§t’/i’\+6h6”

ing. alse see, Kaiser v. Otate, 1% Ga. App. 6> (2007) state:

A Finding of a Void Sentence. Following a Guilty Plea,doe
es not automatically discharge He defendant From
his plea. Rather. the proper procedure 15 o return
the defendant +o the drial ceurd For the imposition

O-? a \&(301\ 5&\"’1&1«0&.

CONCLUSION

Amﬂtuam*ﬂ- Sdatzs thie Wis Conviction ond Sentences are

st ”VDID AB"lNITIO“ becanse +he trial cecwrt had ne

Z . on Q:Lq




Suricdiction to Amend the'prior Veid judgment] and
Prays that this Court of Appeals of Georgia Vacates or
cither Remand RAppellant's case back 4o the +rial court
Clayton Ceunty with instruchens 4o Vacate its prior
Judgments, because the 4rial court imposed punishment

"H\v\"\’ "H'\e | aw does net allew in -an: Oriﬂi\’\a\ proaec:o\‘mgs.

Date'! 10/2/15 Respecttully Submitted,
MMA Conkin.  Pro-5c
Demetruis Carter
LD.c® 1202000
Vuldos+a State Prison
P.O. Bex 3o
Valdesta. G, 2i603

5\:«0?{3 and Bubscribed beforz me Hhs ._Q.[}/_'LL_ da\{ ot &.OXQM

e 100 g —

Ne+a.—-\QPmbl;c or other per son antheriz ed te administer caths




CERTIFICATE OF SERVICE

I hereby certify that 1 have submitted complete and correct copies of the foregoing document(s)
upon the parties listed below by placing the same in the Unites States Mail with sufficient postage
affixed thereon.

This 1"‘5‘ day of Oeto ber ,20 15

owidiiio Cadin

Pro Se
Demetvuis Carter

PARTIES SERVED:

Cowrt of Appeals of Ceo- Tracy Graham Lawsen
rgia, Suite 50 | Distréct Attorney

41 Trini+y Ave Clagton Judicial Circuit
Alanta, Ga 30334 4915) Tava Blvd, 4% Floor

Jonesbore, Ga. 3023 b




